PUBLISH

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

Nos. 96-3657 & 97-2041

D. C. Docket No. 95-40138-WS

VESTA FIRE INSURANCE CORPORATION, VESTA
INSURANCE CORP., SHEFFIELD INSURANCE
CORPORATION, an Alabama Corporation,

Plaintiffs-Appellants,

versus

STATE OF FLORIDA, TOM GALLAGHER, in his
capacity as Insurance Commissioner, STATE
BOARD OF ADMINISTRATION, WILLIAM ASH, JR,, in
his capacity as Executive Director,

Defendants-Appellees.

Appeals from the United States District Court
for the Northern District of Florida

(May 22 , 1998)

Before EDMONDSON and BIRCH, Circuit Judges, and FAY, Senior Circuit Judge.



EDMONDSON, Circuit Judge:

Plasntif(S appeal the diStrict court’s
grant of Summary judgment in favor of
pefendants. En evaluating crosS-motions
for Summary judgment, the district court
decided that no genuine (SSues of material
fact exiSted amd that judgment could be
gramnted to pefendants a$ a matter of law
on Plainti((S daim$ that recent Floriia
inSurance legiSlation wviolated the Due
Process, Taking, and Lontract Liauses of the

United States ConsStitution. Because we
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condude that the aiStrict court erred im
gramting Summary judgment about
whether a regulatory takimg occurred, we
vacate the gramt of Summary judgment
on that iSSue amd remand for further
proceedings consSiStent with the$ opimion.

We affirm om all other ¢$Sues.

Backgroumd

'Plaintiffs in this case are insurance companies subject to
the Florida statutes. Defendants include the state agencies
responsible for administering the insurance regulations found
in the statutes.
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After Hurricame Andrew hit Florida im
1993, s nSuramce companies begam tolesSen
their potemntial expoSure to policies likely
10 result im hurricame damage liability:.
resedemntial lime policies «m florida. To
prevemnt the total withdrawal of inSurance
companies amd the SubSequent
unavailability of inSurance i companies
left the Florida market, the Fflorida

legiSiature passed Several Statutes.



The first of these Statutes was a
“‘Moratorium Statute” which prohibited the
nonrenewal amd cancellation of
reSidemtial lime inSuramce policies for
reasomn$ related to the riSk of hurricame
damage. 3221993 fla. Laws$ ¢h. 93-4P1 51 The
Moratorium Statute wa$ passed a$
temporary legiSlation.

The Florida legiSiature them passed the
“Moratorium Phaseout Statute” whith

allowed limited canmncellation and



nonrenewal of reSidential policies. See fla.
Stat. 5 632.2013° see also 1993 Fla. Laws ch.
93410 5 19 1993 fla. Law$ ¢h. 934l 5 | The
Moratorium PhaSeout Statute prowvided
that, in a twelve-month period, mo inSurer

could camceel or momremew more tham £+ of

‘When the Summary judgment motions
were argued in  the dStrict  court,
pefemdamnts Sasd that the moratorium
would emnd n Nowember 1994 The
Moratorium Phaseout and related Statutes
have Simce beemn extemded amd are mnot
Scheduled 1o emd umtil 1999. See 1996 Fla. Laws
Ch- 96194 5 13. Whether future extemnSion$
hn'ghf be made sS umkmownm.
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1S residential policie$ im florida or more
tham 1P~ of 1S reSsdential policieS im a
Semgle florida county. See fla. Stat. §
632.2013. ThiS  phaseout plan  wa$
snterpreted by pepartment of InSuramce
(DOX) rules — despite a florida Statute
permitting the total withdrawal of
ANSUrance cOmpaniesS upomn 45-dayS notice,
see Fla. Stat. § 637.4133) — a$ generally

prohbiting am inSurer’s total withdrawal



from doing buSinesS «m the State of
clorida.

En addition, legiSiation wa$ passed
requsrsmg inSurerS to  pay annyal
premiumsS  to  the Florida  Hurricame
Latastrophe Fumd. ThiS fumd i intended to

provide reinSuramce to  inSurance

‘The DOZ reasomed that the other, more
gerneral withirawal Statute would continue
to apply to other kimdS of inSuramce — car,
fire, life — amd that the new, Specific
Moratorium Phaseout Statute would apply
only to comparies SSuing reSidential
home inSurance policies.
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companries d0ing buSiness sn Florida. The
reinSuramee prowvideS protectiom to
companseS which, (ollowing a hurricane,
are ynavle to pay (ully on their policies.
PlaintiffS wish to withdraw entirely
from the inSuramce niuStry im florida
but have beern prohibited (rom doing S0 by

the Moratorium Phaseout Statute! This

‘Although Plainti(fS challenge the
constitutionality of both the Moratorium
Phaseout amnd the CLatastrophe Fumd
legisiation, only the Moratorium Phaseout
Statute directly Jimplicates the
constitution. The required contribution to
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prohbition, Plainti(fS argue, wiolates
several provisions of the United States
Lonstitution: (1) the Taking Llause of the
Esfth Amendment,; () the (ontract LiauSe,

armd () Placntiffs SuypvStamtive Due Process

the fumd, abSent the Moratorium Phaseout
Statute, iS a conStitutional exereise of the
State of florida’s police power. See, e,
Meriden Trust ¢ Safe Deposdt Lo.w.FRIL, 63
F39 449, 464-85 (Dd Lir. 1995) TheS, the
consStitutionality of the Moratorium
Phaseout Statute S the foeus of #Hhi$

OPIhn’On.
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rights umder the Fourteenth Amendment.”

Plasmt (€S tlasm that thesr SubStantive
bue Process rightS were violated. Plasmt (S
argument fowses om the right to freedom
of asSocsatiom, but thiS casSe doe$ mot
snvolve infringement of that right. AlSo,
because the regulatiom  avout  which
Plasmtdffs complasn S economic, the
legiSlation S preSumed valid umless mo
ratiomal basiS exi$ts for +1S emnactment.
See Usery w. Turmer Elkhorn Mining Lo. 94
5Lt 2883, 38§93 (1976) Ve cannot Say
Florida lacked a rational bass$ for passimng
theS ‘egn'ﬁafn'On. Plasm?sffs SybStamtive
bue Process caim S without merst, and we
do mot disecussS further that cdaim.

AISo without merdt S Plasmtif€s caim
that the diStrict court erred by ruling om
the motionsS for Summary judgment vefore
ruling on Plainti((s motion to compel
diSecovery. Ve, therefore, affirm the
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Placmtifts f(diled complaints alleging
these conStitutional wiolations' @oth
Placmti€fs amd pefemdants mowed for
Summary judgment. Plaintiffs, howewer,
did mot move for Summary judgment omn
the +SSue of regulatory takimg. ZEnstead,
Placmtif(S argued that Summary judgment

wa$ preduded because gemuine SSues of

dsStrect court’s deeiSiom om thesSe SSues.

‘Two case$ by inSuramce companies
againsSt the pefendants were conSolidated
e ThiS appeal.
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material fact exiSted om that casm. The
diStrict court granted Summary judgment

s favor of pefemdants om all daims.

The district court’s gramt of Summary
Jjudgment S reviewed by theS court de nowo.
See Real EState Finanting v. Resolution
Trust corp., 96P F.34 1640, 1643 (Ith Lir.

1993). Summary judgment S appropriate
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only whern “there ¢S mo genuine iSSue a$ to
any material fact amd . . . the moving
party S entitled to a judgment a$ a
matter of law.” FfedRlivl. G6Cc) See also

Hale w. Tallapoosa Lounty, 5P £34 1679, 168

ith Cer. 1996)

. The Taking Llause

The Taking Clause of the Fifth

Amendment States, in relevant part,
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“mor Shall private property be takem for
public uSe, without just compensSation.” US.

Lonst. amend. V, See also Penn (ent

Trams$p. Lo. w. N ew York Lity, 98 S.Lt. D646,

668 (19728) (applying the F(ifth
Amendment to the StateS through the
Fourteemth Amendment). “The Fifth
Amendment’S guarantee that private
property Shall not ve taken for a public ySe
without juSt compensSation wa$ deSigmed 1o

bar (thel Government from forwung Some
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people alone to bear public burdemn$ which,
i all fairness amd juStice, Should be borme

by the public a$ a whole” ArmStromg w.

United States, §0 S.L1. 1663, 1669 (196D).

Plasntif(S allege SubStantial (inandial
losses aS a result of the prohibitiomn of
withdrawal from florida, coupled with the
forced comntrivutions to the LatasStrophe
Fumd. ThiS Statutory Scheme, Plaintiffs
argue, precludes thewm from allocating thesr

companies’ resourceS as they see it amd
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forces them to Suffer met ecomomic losses
«n the Florida market, reSuiting in a
takimg of their “property” without ;ust
compensation «n violation of the Fifth
Amendment to the United States

constitution’

Plasmtffs arqued am additiomal $Sue-
that the 4iStrict court erred because «t
treated Plaimtd(f(s’ fakn'ng ¢ha“£ng£‘ as
Cacial’ inStead of aS am “a$ applied’
constitutional challemge. We believe the
dstrict court properly addressed the
Challenge «n thiS case a$ an “a$ applied”
challenge. Plainti((S rnow, amd in the
diStrict court, challemged the Florida
Statutes only a$ applied to Plasmtaf€s. TheS,

7



A. _Per Se Taking$

Whether govermment comduct, in
relatiom to private property, work$ a
takimg snvolves the courts «m an ad hoe,

factual inquiry. See Penn Lentral, 98 S.CY.

we 40 not consSider the Statutory Scheme’s
consStitutionality om 1S face. We d55¢uss
(a$ uroed by Plasmtdiffs) the
consStitutionality of the Statutes omly “a$
applied” 1o Plainti(fs. Lompare Agin$ w.
Lty of Tivurom, PP S.LT. D138, DI4l (1980)
(facial challenge), with Penn Lentral, 98

5.L1. 6496, 66163 (aS applied challenge).
1§




at 3869 But, certain JnvaSions of
private property are deemed “‘taking$’
without regard to the State’s interest im
poSsesSimg or otherwiSe uSimg the property:

per se takingS. See N ew Port Large, Inc. v.
Monroe Lounty, 96 £34 D84, IP8Y (lIth Lir.
1996) (“Em addition to phySital inwasions of
property, the Supreme Court ha$ alSo
accorded ‘categorical [per Sel treatment,
snvariably reqiring compendSation, to

caseS ‘where  regulation  demndie$  all
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economitally bemefitial or productive use

of lamd’”y (emphasiS added) (ctation
omitted).

Placmtifts argue that the <Statetes
establiShimg the Moratorium Phaseout and
the CatasStrophe Fumd are per Se taking$
becayse of the compulSory mature of the
government act. the StatuteS make ¢
mandatory for all inSuramce companies
curremtly doimg buSimesSS im florida to

remasim im that market amd contribyte to
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the fumd. But, the mandatory nature of
the government’s act does not place these
StatuteS in the per Se taking$ category:.
neither a phySical sinvaSion nor a denial
of all bemeficial uSe of “property” has veen
Showm. AS the diStrict court properiy
pointed out. “[tihe compelled inSuramce
contracts Still belomg to Plaintif(s the
snsSuredS must stil pay Plaintifts all
required premiums, Plaintiffs cam Still

cancel or momremew policies  for
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(momhurricame related reasomsl, [(amd]
Plasmti(fs cam Stil  apply for rate

cnereases....” District Court Order ot 3p.

Plasntif €S also argue that these Statytes
effect a government takeover of private
snSuramce companies resulting in per Se
takingS. But the caseS relied om by

Ploi i €S — United States w. Pewee Loal Lo,

7\ SLt. 670 (196D, amd United States w.

United Mine Workers, 67 $.L1. 627 (1947) —
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are not comparable 1o this case. In Pewee

Loal amd United Mine Workers, the

government took total direct control of
private buSinesses. ThiS case does mot
present that kind of oceupation or
takeover, and it doeS not present a per Se

taking.

B. Regulatory Taking$
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Plasntif (S also allege that a regulatory
(nomn per $e) takimg S effected by the
statutes.’ The curremt Stamdard for

evaluating Sueth daim$ S foumd in

Lonmnolly vw. PensSiomn Remefst Guaramty

Corp. IDé S.LT. IPI§ (1986) Jnr Lommolly, the

Supreme Lourt recogmized three factors

At the outset, we recognize that insurance contracts can be
property subject to an unconstitutional taking under the Fifth
Amendment. See Lynch v. United States, 54 S.Ct. 840, 843
(1934) (“Valid contracts are property . . . .”); see also
Ruckelshaus v. Monsanto Co., 104 S.Ct. 2862, 2873 (1984). “If
regulation goes too far it will be recognized as a taking.”
Pennsylvania Coal Co. v. Mahon, 43 S.Ct. 158, 160 (1922). But,
“that legislation disregards or destroys existing contractual
rights [like the right to cancel an insurance contract] does not
always transform the regulation into an illegal taking.”
Connolly v. Pension Benefit Guar. Corp., 106 S.Ct. 1018, 1025
(1986).
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that Should be comnSidered to Jdemtify o
reguiatory takimg:. () the ecomomic impact
of the challenged rule, reguiatiom, or Statute
on the plainti(f; () the extent 1o which
the regulation Jinterfere$s with
invesStment-backed expectations, amd (3)
the nature of the challenged action. See Jd.
at 106 (citations omitted). Plainti(fs
contend, amd we agree, that the district
court faded to comSider properly these

factors amd that genuine SSues of
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material fact exiSt to predude Surmmary

Jjudgment on the$ caim.

L_Economic Impact on Plasntiffs

Plasmti( (S point to their ecomomic loss
i  the Florida market amd the
approximately 3| million premium paid to
the Catastrophe Fumd a$S a negative

economic impact. PlasmtiffS also argue
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that the mature of the Moratorium
Phaseout Statute — the potemntial for
amnother extenSiom —requires them to Stay
«»n  the Florida J(nSuramnce market
smdefinitely, creating a SubStantial
economic impact. But befendants Say that
the poSSibiity for rate Jimcreases
counteracts the negative economic
impact. Plaintif(S applications for rate
snereases, however, have been denied. Ve

beliewve that, when conSidering the

7



economic  impact on  Plainti(fs, the
potential for future extemnSion$ of the
Moratorium Phaseout cannot be
determaimned, and the potential for future
rate increases «$ mo answer 1o Plaintif s’
ongoimg econOmic  10SS  when  rate
snereases have beem applied for and have
been demied.

The d$trict court Should have conSidered
what economic impact Plaintif(S have

Suffered amd will Suffer asS a result of the
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thallenged Statutes. The partie$ aiSpute
exactly what returmn PlaintiffS have
emoyed sm the Florida market Simee the
moratorium amd whether that returm S
reaSomable. pefemdamts, amd the diStrict
court «m 1S deciSion, relied heavily omn the
fact that the moratorium would end im
1996. But now, «m 1998, the moratorium Still
exsS$tS amd S Scheduled to exiSt umntil Jume
1999. ThuS, the extent of the ecomomic

smpact on PlaintiffS remain$ a material

9



fact that mysSt be determained based ypon

an expiration of the moratorium im 1999,

4 - d tatio

Placmtifts also  allege  that  the

limitations om thesr withdrawal from the

*The extension of the moratorium statutes into 1999 occurred
after Plaintiffs filed their complaint. Thus we expect Plaintiffs
will be permitted to file supplemental pleadings, which would
include the economic effect of the moratorium statutes due to
the latest extension. See Fed.R.Civ.P. 15(d) (providing for the
filing of supplemental briefs, upon motion of a party, “setting
forth transactions or occurrences or events which have
happened since the date of the pleading sought to be
supplemented”).
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Florida market Jnterfere with their
snveStment-backed expectations. The
diStrict court 4id mot address thi$ factor.
In general, “[t1hoSe who 4o buSimness «m
the reguilated (ield [of inSurancel cannot
object if the legiSiative Scheme S buttressed
by SubSequent amendments 1o achieve the
legiSiative end.” Lonnolly 106 S.L1. at 1PID
(snternal  quotationS amd tations
omitted). ThiS casSe, howewer, doeS mot

presemt the typical Situation of Simple

3



regulatiom a$ o comndition of doing
buSimess: the Statutes require the doimng of
buSemess.

The Supreme Court has writtemn these
wordS about the comnsStitutiomnality of o
taking. ‘A differemt caSe would be
presemnted were the Statute om 1S face or
aS applied, to compel a landowner over
obection to remt h'S property or to
refraim im perpetuity from terminating

a temancy” ree w. Lity of EScondido |l

33



5.0t 1633, 1639 (1993) See also Lewss w.

Safeco InS. Lo. of America, 414 NV .r$.34

8§33, 86l (1928) (“[TIS law expressly
requires that ... inSuramnce companies, like
the defemndants remew automobile
inSuramce policies amd, accordimgly, i+t
warrants careful review.”). Thi$ case may
be that “dfferemt case™  inSuramce
companrieS must refraim, potentially in
perpetuity, from terminating contracts.

“While [a State’s] police power may limit

33



and restrict the vse$ 1o which am ownmer
may put WS property, «t may not compel
hitm 1o uSe Such property for a particular
purposSe «f he prefers 1o abamdom Such a ¢Se

thereof.” Department of Pub. Works w. Lity

of Sam piego, 1P .34 1P, IDE (Lal. LT. App.
1933

Interference with inveStment-backed
expectations ocurs whemn an inadequate
hiStory of Scmilar government regulation

exiStS. where the earlier regulation doe$

34



not provide companies with Sufficient
notice that they may be Subect 1o the new
or additional reguiation. See Lonnolly, 1P
5Lt at 1932, Plaintif(S argue that the
moratorium StatuteS Jinterfere with
reasomable inveStment-backed
expectations.  Plaintiffs contend that
whatever regulation Plaintiff$ may have
anticipated when they entered the florida
market they could mot antiupate that

withdrawal from that market - Should

35



additional regulatiom become too
burdemnsome — would be prohibited. The
diStrict court, howewver, did mot conSider
whether the regulation at i/SSue Should have
beer anticipated by Placnti((S particulariy
the Moratorium PhasSeout Statute whith
prohbitS Plainti( (S’ total withirawal (rom
d0img buSimness «m Florida.

Interference with the inveStment-
backed expectationS must be conSidered

with the other factors. the government’s

36



interest amd the ecomomic impact omn
Plasmtif(S.  Gemuime i$Sues of material
fact exiSt aboyut what inveStment-backed
expectations PlaintiffS had when they
entered the Fflorida market amd what
tmpact the moratorium Statutes have had
on PlasmtiffS expectations. So, Summary

judgment wal inappropriate.
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In addition, Placnti(fs argue that the
mature of the government acts Sypports
the takings tlaim. Plainti(fS contend that
the compulSory mnature of the legiSiation
alome resuits in a taking but  all
government regulation S compulSory n
mature. “[(Z1t canmot be Sasd that the
Taking Clavse S wiolates whenever
legiSiatiom require$ ome persom to uSe he'$
or her assets for the vemefdt of amother.”

onnolly, 106 $.Ct. at 1P L. But the nature

38



of the State’s imnterest S critical in
determinimg whether a taking ha$
oceurred. See ¢d. When important public
snterests are Served, a takimg S 1ess Iikely
10 have oceurred. See KeyStone Bituminous
Loal ASS’m w. DeBenmedictds, 1P 5Lt 1333,
1343-43 (1987

No doupt cam exiSt that the gemeral
regulation of inSuramee S within the
State’s police powers. See 16 US.L. 55 1013

(The buSimess of imSuramee, amd every

39



pErsom emgaged thereim, Shall be Subject to
the law$ of the Several State$ which relate
to the reguiation or taxatiom of Such
bySsmess.”). After Hurricame Amdrew,
Several smSuramee companie$ became
«nSolvent, unavle to pay their policies.
Other companieS Sought 1o withdraw
altogether from the Florida JnSuramce
market. ThiS withdrawal could have had
serious megative effects omn florida’s real

esState market amd om the ecomomy of the
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State. The moratorium was imtemded a$ o
Stabiizing force imn the market and was
withir the State of Floriia’s police power.
The gowernment interest im this case wa$
the public welfare of the reSidemts of
Florida. But the nature of the government
snterest amd o1S importance, given all the
circumsStances, oS well aS the extent of the
regulationS’ harsh impact on Plainti((s
interests must be determined by the

diStrict court.
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The 9iStrict court erromeously gramted
pefemndants motion for Summary
judgment  without conSiderimg the
fimancial rate of returmn for Plainti(fs
and the impact on Plaintif (S inveStment-
backed expectations. “These ‘ad hoe, factyal
mquirieS’ musSt be conducted with reSpect
to Specific property, amd the particvlar
eStimates of economic impact and
utimate valuation relevamt im the unique

crcumsStances” Hodel w. Virginia Surface
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Mining and Redamation ASSn, Inc., 1P

5.L1. 3363, 3IZP (198)). Without kmowimyg
the economic impact of the legiSlation and
the Plasmtif (S’ reasomable expectations, the
necesSary Study of competimg interests
cannot be acompliShed amnd Surmmary

jdgment canmnot be granted See

generally Penn Lentral, 9§ SLt. 3646,

3669681 (9SCuSSimg the wariety of
smteresSts smyolvwed amd 10 be comnSidered «m

a taking case).
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1X. Lontract Llause

The Contract Liause of the United States
ConsStitutiom provides that “(mlo State Shall
... pasSS amy . . . Law impairing the
Ovligation of Lontracts” US. Lonst. art. |,
51p. “Although the lamguage of the Lontract
Uause S (acially avSolute, i1S prohibition
musSt be accommodated to the «mheremt

police power of the State ‘to Safeguard the
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vital interests of 1% p£0p‘£.’” Enrnergy

Reserwes Group, Inc. w. Kan$a$ Power and

Light Co. 103 5.LT. 697, 7P4 (1983) (¢citation

omitted).

Three factorS are comnSidered when
evaluating a cdaim that the Contract
LlauSe has beem violated. () whether the law
SubStantially mpairs a contractyal
relationShip, () whether there S o
Ssgmificant and legitimate public purpose

for the law, amd (3) whether the
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ad;uStments of rightS amd respomnSibilities
of the contracting parties are baSed ypon
reasomnavle conditionS amd are of anm
appropriate nature. See id. at 204-p%.
Plasmti€(S make a Sufficient Showimg
that the florida legiSiation SubStantially
smmpaired the contracts bvetween the
snSuramce comparieS and thedr «nSureds.
InsSurance provides coverage of aSpecified
rFeSk for a Specitied time. At the end of

that time, JnSuramce companies
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reevaluate the riSk amd decide whether they
wiSh 10 remacn the inSurers of that riSk.
“Total destructiomn of comntractual
expectations S mot neceSSary for a
fimding of SubStantial impairment.” 14
at 204. Under the Moratorium PhasSeout,
Plasmtiffs are foreced to comtinue
contractual relationshipS that otherwise,
pursSuamt to the terms of the contracts,

could be righttully terminated.
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ASSurmirng a SubStantial impasrment to
Plasntif(S contracts exists, the State
“‘MmuSt have a Significant and legitimate
public purpose behimd the reguiation” 1d.
“ITihe public purpoSe meed not be adiressed
to am emergency or temporary Sstuation.’
4. at 206 pefendamnts have
demonsStrated a legitimate public purpose.
protection and Stabilization of the Florida
economy, particvlarly the real eState

market. See gemerally Allied Structural
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Steel Lo . $,mnnaw§, 98 5.Lt. 2216 (1978)
Home Busldimg ¢ Loam ASS'm w. Bladsdell, £4

5.Ct. 331 (1934).

Once o legitimate purpose ¢S identified,
we must look to whether the State’s
adjuStments of the rightS and
respomnSibilities of the comtracting parties
are basSed ypomn reaSomnasble conditions and
are of am appropriate mnature. See

Energy Reserves, 103 S.L1. at 208 Unless

the State (1Self &S a contracting party ...
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courts properly defer to legiSlative
judgment aS to the nmecesSity and
reasomnavlenes$ of a particvlar measSure.”
Ld. tintermal citations amd quotations
ormitted). The State wa$ no party to the

crSurance contracts” <o based upom the

“Placntif(s argue that we cannot
conSsder  the legiSlature’s purported
purposes for the Statutes because the State
'S a third-party bvemefitiary to the
contracts based upom +1$ control of the
Latastrophe fumd. The law of Florida doe$
not Support thi$ theory. See ThompSon v.
Loramercial Uniom InS. Lo, A EP $0.94d L9,
363 (fla. 1921 (To e thirdparty
bemneflitiary, “(tlhe dear intent amnd
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legiSiature’s judgment, the Statutes’ impact
on exsStimg inSuramee contracts canmnot
be Sad to be am umconstitutional

impairment.

No factual diSputes exi$t about the

contract LiauSe, SubStantive bue Process, or

purpose of the comtract [musSt be] to
directly amd SybStantially beneft the third
fnrfy.»).
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Per Se Taking tlaims; S0 Summary judgment
wa$ appropriate for pefemdant omn thoSe
taimsS.  But, Surmmary judgment wa$
sncorrect  om  Plaintiffs  daim of
regulatory takimg reSulting from the
Florida snSuramce Statytes.

ACEIRMED n part, VALATED and

REMANDED sm part.
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